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Abstract. This report provides an overview of the standing of Members of Congress in light of the 1997 
ruling of the Supreme Court in Raines v. Byrd that individual Members lacked standing to challenge the 
constitutionality of a public law. The Court in Raines recognized the separation of powers problems posed 
by congressional plaintiff suits but did not clarify the extent to which such problems may limit the ability of 
members to sue in federal court. The Court was of the view that a congressional plaintiff may have standing if 
he has suffered either a personal injury or an institutional one that amounts to vote nullification. 
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Congressional Standing to Sue: An Overview 



Summary 

Standing is a threshold procedural question which turns not on the merits of the 
plaintiffs complaint but rather on whether he has a legal right to a judicial 
determination of the issues he raises. The law of standing is a blend of constitutional 
requirements and prudential considerations. 

The constitutional component of standing is rooted in the separation of powers 
doctrine, and in particular on the limitation of the federal judicial power granted by 
Article III of the Constitution to “cases” and “controversies.” To satisfy 
constitutional standing requirements, a plaintiff must allege a personal injury that is 
fairly traceable to alleged unlawful conduct by the defendant and that is likely to be 
redressed by the requested relief. 

Raines v. Byrd, a 1997 case, was the first ruling of the Supreme Court on the 
issue of the standing of Members of Congress when they assert an injury to their 
institutional authority as legislators. The suit was filed by six Members of Congress 
who had voted against the Line Item Veto Act against the Secretary of the Treasury 
and the Director of the Office of Management and Budget, alleging that the act 
unconstitutionally increased the President’s power by authorizing him to “cancel” 
certain spending and tax benefit measures after he signed them into law, without 
complying with the requirements of bicameral passage and presentment to the 
President. The Court held that the plaintiffs lacked standing, and thus the suit was 
dismissed. 

The Court in Raines recognized the separation of powers problems posed by 
congressional plaintiff suits and addressed them as part of the constitutional standing 
analysis, but did not clarify the extent to which such problems may limit the ability of 
Members to sue in federal court. 

The Court in Raines was prepared to recognize a Member's standing based on 
a personal injury to a private right but considered an injury to a legislator's voting 
power to be an official injury. The Court in Raines was willing to find an institutional 
injury to be sufficient if that injury amounted to nullification of a particular vote and 
if the plaintiffs’ votes would have been sufficient to pass or defeat a particular bill. 
The Court in Raines may have insisted that congressional plaintiffs allege either a 
personal injury to a private right or an institutional injury amounting to nullification 
of a vote because it is in such cases that the injury is concrete, particularized, and thus 
presents a case appropriate for judicial resolution. 
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Congressional Standing to Sue: 
An Overview 



This report provides an overview of the standing of Members of Congress in 
light of the Supreme Court’s holding in Raines v. Byrd 1 that individual Members 
lacked standing to challenge the constitutionality of a public law . 2 

What Is Standing? 

Standing is a threshold procedural question which turns not on the merits of the 
plaintiffs complaint but rather on whether he has a legal right to a judicial 
determination of the issues he raises . 3 The law of standing is a mixture of 
constitutional requirements and prudential considerations , 4 and the cases do not 
always clearly distinguish between the constitutional and prudential aspects . 5 



'521 U.S. 811 (1997). For a detailed analysis of Raines, see The Supreme Court, 1996 Term: 
Leading Cases, 111 Harv. L. Rev. 217 (1997) [hereinafter, Leading Cases]. See also Devins 
and Fitts, The Triumph of Timing: Raines v. Byrd and the Modern Supreme Court’ s Attempt 
to Control Constitutional Confrontations, 86 Geo. L.J. 351 (1997)(separation of powers 
analysis of Supreme Court’s mling in light of congressional standing decisions of the D.C. 
Circuit); Entin, War Powers and Foreign Affairs: The Dog That Rarely Barks, 47 Case W. 
Res. L. Rev. 1305 (1997)(application of Raines to disputes concerning War Powers 
Resolution). 

2 The focus of this report is congressional standing to challenge the constitutionality of a public 
law or to challenge actions of the executive branch. However, it is noted that there have been 
instances in which congressional plaintiffs have filed suit, in their official capacities, against 
other Members. See, e.g., Moore v. U.S. House of Representatives, 733 F.2d 946 (D.C.Cir. 
1984), cert, denied, 469 U.S. 1 106 (1985). 

3 See Flast v. Cohen, 392 U.S. 83, 99 (1968). 

4 See Department of Commerce v. House of Representatives, 525 U.S. 316, 328-29 (1999). 
By law, Congress can grant a right to sue to a plaintiff who would otherwise lack standing. 
Such a law can eliminate prudential, but not constitutional, standing requirements. Raines v. 
Byrd, 521 U.S. at 820 n.3. In the Line Item Veto Act, Congress granted standing to sue to 
“any Member of Congress or any individual adversely affected by” the act. P.L. 104-130, § 
692(a)( 1), 110 Stat. 1200 (1996). Congress also recently granted standing to challenge the 
use of statistical sampling methods in the census. See Departmen t of Commerce v. House of 
Representatives, 525 U.S. at 328-29. 

5 Valley Forge Christian College v. Americans United for Separation of Church and State, 
454 U.S. 464, 471 (1982). 




